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Defending Native American Clients and Their
Carrier Partners — The Impact of Wisconsin’s

Tribal Gaming Compacts
by: Daniel Finerty, Lindner & Marsack, S.C., and Adam
M. Fitzpatrick, Corneille Law Group, LLC

I. Introduction

When the sovereign,
federally-recognized
Native American or
American Indian tribes
entered into separate
tribal gaming compacts
(“compact(s)”)
with the state of
Wisconsin (“state” or
“Wisconsin™), a quid pro quo provided benefits
to each of the signatories.! In general, the tribes
obtained the sole and exclusive right to conduct
certain Class II and Class III gaming enterprises
in Wisconsin; in turn, each tribe agreed to pay
the state of Wisconsin a percentage of gaming
revenue realized each year. Most compacts require
the state to spend that revenue in certain specific
areas that may benefit the tribes, such as economic
development initiatives in regions around tribal
casinos and promotion of tourism within Wisconsin
targeted at tribal tourism. Anyone that has seen an
advertisement lauding the tourism opportunities
provided by Wisconsin’s nations has seen this
compact money put toward this effort. In fact,
annual revenue from tribal gaming is estimated at
approximately $1.9 billion dollars (setting aside the
pandemic years).?

As part of the quid pro quo to gain access to gaming
opportunities, tribes were asked to secure liability
insurance and a carrier endorsement that limited
the carrier from asserting sovereign immunity
within a limited amount of required insurance. In
doing so, the tribes did not, and have not since,

waived their tribal sovereign immunity. This article
examines the background of the compacts, the
strong tradition of tribal sovereign immunity in
Wisconsin, the compact-based limitation on the
assertion of immunity by carriers, and best practices
in addressing these issues for defense counsel called
upon to defend a tribe.

II. Background

The eleven federally recognized® sovereign tribes
entered into gaming compact agreements with
Wisconsin, as authorized by the Indian Gaming
Regulatory Act of 1988 (“Act”).* By passing the
Act, Congress recognized that tribes had become
engaged in or had licensed gaming activities on
their own tribal lands as a means of generating
tribal revenue. As one of the principal “goal[s] of
Federal Indian policy is to promote tribal economic
development, tribal self-sufficiency, and strong tribal
government,” the Act sought to clarify regulation
of these gaming activities through the Secretary of
the Interior, the Interior Department’s Bureau of
Indian Affairs (“BIA”), and the various states that
did not authorize or later chose to authorize gaming
activity.’ The Act permitted tribes to conduct certain
gaming activities on tribal lands.® While the general
content of the compacts are beyond the scope of this
article, it suffices to say that, generally, each tribe
has committed to and does regulate its own gaming
activities, subject to oversight by the National Indian
Gaming Commission,’ in line with its compact with
the state. As such, the Act recognized a role for the
states within which these nations were located to
determine whether to permit gaming and upon what
conditions. To seize this opportunity, Wisconsin-




based tribes began to negotiate with Wisconsin’s
Department of Administration. Over time, each of
the tribes negotiated their own gaming compact in
1991 and 1992.

Each compact specifically disclaims any contractual
waiver of sovereign immunity by either the signatory
tribe or the state;® however, instead, the compacts
contain a provision which requires the tribes to carry
liability insurance up to a specified amount between
$250,000 and $500,000. Further, while the tribes
never agreed to waive their sovereign immunity to
suit by third-party non-signatories, the compacts
required each tribe to secure an endorsement with
their chosen carrier which required the carrier to
limit any assertion of the tribe’s sovereign immunity
defense unless and until a certain defined liability
limit was reached.

While these provisions could hardly be called a
waiver of tribal sovereign immunity, as the standard
for showing such a waiver is a very high burden
that is addressed below, these provisions require
discussion amongst insurance defense practitioners
in order to ensure that tribes can be consistently
and competently appraised of their obligation to
secure insurance as specified, to obtain the carrier
endorsement, and to ensure the carriers are aware of
the sovereign immunity defense limitation contained
within the compacts. With that said, it also bears
mentioning that the compacts generally provide
that “[t]his Compact does not change the allocation
of civil jurisdiction among federal, state, and tribal
courts, unless specifically provided otherwise in
this Compact,;” thus, tribes and carriers can assert
any basis for a motion to dismiss due to service-
related or other failures under Chapter 804 at the
outset.

II1. Tribal Sovereign Immunity

“Tribal sovereign immunity is ‘a necessary corollary
to Indian sovereignty and self-governance.’”’!
“Suits against Indian tribes are thus barred by
sovereign immunity absent a clear waiver by the
tribe or congressional abrogation.”!!

Like their federal counterparts, Wisconsin courts
have also recognized sovereign immunity from
suit. “It is well settled that Native American
tribes possess the common-law immunity from
suit traditionally enjoyed by sovereign powers.”!?
“... Indian tribes possess common-law sovereign
immunity from suit akin to that enjoyed by other
sovereigns is part of this Nation’s long-standing
tradition.”® “Like foreign sovereign immunity,
‘tribal [sovereign] immunity is a matter of federal
law and is not subject to diminution by the States.”!*
As the Court of Appeals recognized in Koscielak v.
Stockbridge-Munsee Community, when reaffirming
sovereign immunity for tribal businesses:

Tribes must surmount many
development challenges, including
tribal remoteness, lack of a tax
base, capital access Dbarriers,
and the paternalistic attitudes of
federal policymakers. Because of
these barriers ... tribal economic
development—often in the form
of tribally owned and controlled
business—is necessary to generate
revenue to support tribal
government and services. Tribal
immunity promotes this economic
development, as well as tribal
self-determination and  cultural
autonomy.|["°]

The Court of Appeals in Koscielak also identified
the Supreme Court’s declaration of tribal immunity
in Kiowa Tribe of Oklahoma v. Manufacturing
Technologies, Inc. as “settled law.”!®

“The sovereign immunity of the tribe [also] extends
to its business arms.”!” Accordingly, the broad grant
of sovereign immunity to the tribes also extends
to their business arms such as tribal casinos,
gaming operations, convenience stores, and other
commercial entities.'

IV. Immunity Waiver

Like most legal protection from suit, sovereign
immunity can be waived. Specifically, Wisconsin
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courts have recognized that, “in a state court lawsuit
against a tribal entity, sovereign immunity applies
unless ‘Congress has authorized the suit or the tribe
has waived its immunity.””’"

However, for there to be a true waiver of sovereign
immunity, that waiver cannot be simply implied
and cannot be inadvertent; rather, the waiver must
be unequivocally expressed.” “Like a waiver
by the United States, an Indian tribe’s waiver
of sovereign immunity must be unequivocal.”!
Further, if any waiver can be found, that waiver of
sovereign immunity is strictly construed in favor
of the sovereign.”?> Any defense attorney selected
by a carrier or third-party administrator to handle
defense of a Wisconsin tribe must ensure a working
knowledge of tribal sovereign immunity as well as
the compact to which that tribe is a party.

V. Tribal Gaming Compacts

For the most part, the 1991-92 compacts explicitly
set forth no waiver of sovereign immunity
whatsoever by either the state or the tribes to third-
parties. “Except as expressly provided in section
XIX., neither the State nor the Tribe waive their
sovereign immunity, under either state or federal
law, by entering into this Compact and no provision
of this Compact is intended to constitute a waiver
of State or Tribal sovereign immunity.”?* While a
waiver of immunity would not generally be read into
the compacts if not asserted, it is common practice
for practitioners to specifically insert a provision to
counteract any suggestion that waiver may exist or
should be implied, even despite the strength of the
existing case law noted above.

However, as tribes would be operating casinos
and other gaming enterprises open to the public,
the state had an interest in seeing there was some
protection to injured members of the public. To
accomplish that goal, the compacts required each
tribe to have some form of liability insurance.
Generally, the original compacts provided that a
tribe was obligated to “maintain public liability
insurance with limits of not less than $250,000
for any one person and $4,000,000 for any one

occurrence for personal injury, and $2,000,000 for
any one occurrence for property damage.”** All the
Wisconsin tribal compacts require at least $250,000
in public liability insurance.

To be clear, this language could hardly be called
any sort of unequivocal or clear waiver required
to establish that a tribe has waived its sovereign
immunity.? It is not. Further, even if this language
could arguably provide for any sort of waiver, the
fact that a Wisconsin court must strictly construe that
alleged waiver of sovereign immunity in favor of
the tribe counsels rejection of any implied waiver.?
Rather, the compacts merely provide an obligation
to secure and maintain insurance — nothing more.

Assuming a tribe complies with this insurance
provision and maintains the required level of
insurance specified under its compact, that does not
mean that anyone allegedly injured at a Wisconsin-
based tribal casino can simply present proof of
an injury and secure ready access to insurance
proceeds without any objection. That is certainly
not true, especially since the compacts not only
reassert the tribe’s immunity?’ but also do not
disturb, in any way, the allocation of jurisdiction
under Wisconsin law.?® Arguably, the jurisdiction
sections of the compacts noted above require any
plaintiff wishing to sue a tribe, its casino entity,
and its carrier partner, to initiate suit against them
within the statute of limitations, to sue the correct
tribal entities, to substitute within a permissible
timeframe if misnomer occurred, to substitute the
proper name of any “ABC Insurance Company”
identified in the complaint within the statutory
timeframe prior to the expiration of the limitations
period or any extension provided by Wisconsin case
law, to provide effective service of process upon the
entities sued, and to follow all the other obligations
to initiate suit under Chapter 802. Wisconsin defense
attorneys know these defenses well and, to be clear,
the tribal compacts do not lessen or mitigate these
obligations placed upon plaintiffs wishing to sue in
Wisconsin.

While an additional section arguably expands the
reach of the insurance requirement, that section also




does not waive tribal sovereign immunity. Instead,
their carrier partner is required, by virtue of entering
into an insurance contract with its Wisconsin-based
tribe, to promise not to assert tribal sovereign
immunity up to the specified amount.” The
compacts provide that a tribe’s “insurance policy
shall include an endorsement providing that the
insurer may not invoke tribal sovereign immunity”
up to the limits that are specified.*

Several issues appear clear from this language. First,
the sovereign immunity of the tribes themselves is
not compromised or impacted whatsoever. Second,
while a tribe’s insurance carrier is obligated by
virtue of Wisconsin law to not assert any sovereign
immunity argument that could otherwise be made
by virtue of its privity of contract and insuring
agreement with a sovereign tribal entity, the
defense limitation only applies up to a certain
amount. The chart below highlights the language
of each compact regarding the allocation of civil
jurisdiction, required insurance amounts, and the
required endorsement limitation. Third, again, while
the insurance carrier’s ability to initially assert a
sovereign immunity defense by virtue of its privity
of contract with a tribe may be limited, regardless
of the propriety of doing so, its ability to assert any
other existing dispositive defenses under Chapter
804 of the Wisconsin Statutes or Rule 12 of the
Federal Rules of Civil Procedure are not limited in
any way. To the contrary, these defenses not only are
available to a carrier required to defend a tribe but
are highlighted by the very language of the compacts
themselves which provides that the compacts
do not change the allocation of civil jurisdiction
among federal, state, and tribal courts.?! In this way,
more specifically, the compacts do not interfere
with or replace, in any sense, the obligation upon a
plaintiff to effectively obtain personal jurisdiction
over any sued defendants through effective service
of process. Fourth, there are no existing Wisconsin
Supreme Court or Court of Appeals decisions which
interpret or apply this language to a given situation
and, as such, the limitation upon a carrier’s assertion
of the sovereign immunity defense has not been
tested in court. That leaves room for practitioners
handling defense of tribes to ensure that a proper

reading and interpretation of the tribal compacts
is provided which ensures tribal immunity and
holds plaintiffs to their obligations to, among other
things, effect proper service of process, sue the
correct tribal entities, and discover and substitute
the appropriate carrier. Fifth, the simple fact that
an amount of insurance may be available does
not equate to assumed liability; rather, the same
substantive defenses available to carriers under
Wisconsin law require the plaintiff to carry the
burden of proof at trial. A reasoned analysis of all
procedural and substantive defenses is essential to
ensuring the tripartite relationship between counsel,
the tribe, and the carrier remains strong and a solid
defense strategy can be agreed to and employed at
the earliest possible stage.

V1. Best Practices

Insurance defense practitioners in Wisconsin may
never be called upon to defend a tribe related to
an accident; however, if called upon to do so, it
is important to keep several critical best practices
in mind. First, upon being assigned, counsel
should ensure a working awareness of the tribe’s
background, language, history, and tribal sovereign
immunity to ensure that appropriate respect is
shown in all dealings to the tribe and its history in
line with the best our profession represents. Second,
counsel should ensure that a thorough review of
tribe’s gaming compact (and any amendments) and
its relevant provisions that may govern an insured
dispute are reviewed in advance of any substantive
discussions with the client or with opposing
counsel. Third, counsel should request all liability
policies that may apply to an incident to ensure that
the applicable tribal compact requirements have
been followed and, if any questions may exist,
that such questions are addressed and discussed
with the tribe’s leadership. Fourth, the sovereign
immunity assertion limitation that applies must be
discussed with the tribe and the carrier to ensure a
full understanding of the parties’ relative position
— there is no limitation on the tribe’s assertion of
immunity; however, the carrier’s assertion may be
limited going forward. Fifth, evidence of procedural
and substantive defenses must be preserved and




gathered along with any witness statements. Sixth,
counsel should review the progress of the matter
to date. What, if any, tribal entity has been named?
Which entity was served? Who was served? In what
county was the tribe sued? This background should
be gathered to ensure that procedural and other
defenses can be initially considered to bring an end
to any litigation. For example, if the tribe was sued
in federal court based on diversity of citizenship
and amount in controversy under 28 U.S.C. § 1332,
a motion to dismiss should be considered as tribes
are not “citizens.”? Even in the unlikely event the
tribe has fully waived sovereign immunity, such
a waiver does not resolve the question of subject
matter or personal jurisdiction over both the tribe
and its carrier.*

VII. Conclusion

Like other public and private sector clients,
Wisconsin tribes and their insurance partners need
competent defense counsel to thoughtfully defend
their interests. For tribes, sovereign immunity is, and
always should be, front and center of any defense
strategy. However, as the compacts make clear by
reaffirming civil jurisdiction, tribes are entitled to
all the same procedural and substantive defenses
that a Wisconsin-based bar, hardware store, or car
dealership would be able to assert in defense of a
case filed in circuit court. In this way, tribes are
like any other Wisconsin-based entities entitled
to the same rights to service of process and other
rights along with sovereign immunity. As counsel
would do with any other Wisconsin-based client
and its carrier, these defenses should be considered
and, if a reasonably grounded procedural defenses
can be asserted, the defenses should be pressed to

resolution.

Tribal Compacts and Amendments
Assertion of Immunity Defense Limitation Upon Carriers

Required Insurance Amount

Carrier
Limitation

Article XIX. A. During the term of this Compact,
the Tribe shall maintain general liability insurance
for bodily injury and property damage with
combined limits of at least $4,000,000 per
individual or occurrence. The requirements of this
section are not intended to permit causes of action
for injuries outside the coverage of the general
liability insurance required by this section.

Article XIX. B. The Tribe’s
insurance policy shall
include an endorsement
providing that the insurer
may not invoke tribal
sovereign immunity up
to the limits of the policy
required under subsec. A.

Article XIX. A. During the term of this Compact,
the Tribe shall maintain public liability insurance
with limits of not less than $250,000 for any one
person and $4,000,000 for any one occurrence
for personal injury, and $2,000,000 for any one
occurrence for property damage.

Article XIX. B. The Tribe’s
insurance policy shall
include an endorsement
providing that the insurer
may not invoke tribal
sovereign immunity up
to the limits of the policy
required under subsec. A.

Tribe Allocation of Jurisdiction
Article XVIIIL. A. This Compact
Bad River does not change the allocation of
Band of Lake civil jurisdiction among federal,
Superior state, and tribal courts, unless
Chippewa* specifically provided otherwise in
this Compact.
Article XVIIIL. A. This Compact
Forest County | does not change the allocation of
Potawatomi civil jurisdiction among federal,
Community of state, and tribal courts, unless
Wisconsin® specifically provided otherwise in
this Compact.
HO'C.huﬁk Article XIX. A. This Compact
Nation’® .
does not change the allocation of
(formerly T
civil jurisdiction among federal,
known as the .
. . state, and tribal courts, unless
Wisconsin . . ..
. specifically provided otherwise in
Winnebago this Compact
Tribe) P

Article XX. A. During the term of this Compact,
the Tribe shall maintain public liability insurance
with limits of not less than $250,000 for any one
person and $4,000,000 for any one occurrence
for personal injury, and $2,000,000 for any one
occurrence for property damage.

Article XX. B. The Tribe’s
insurance policy shall
include an endorsement
providing that the insurer
may not invoke tribal
sovereign immunity up

to the limits of the policy
required under subsec. A.




Lac Courte
Oreilles
Band of Lake
Superior
Chippewa®’

Article XVIII. A. This Compact
does not change the allocation of
civil jurisdiction among federal,
state, and tribal courts, unless
specifically provided otherwise in
this Compact.

Article XIX. A. During the term of this Compact,
the Tribe shall maintain general liability insurance
with limits of not less than $250,000 for any one
person and $4,000,000 for any one occurrence
for personal injury, and $2,000,000 for any one
occurrence for property damage. The requirements
of this section are not intended to permit causes
of action for injuries outside the coverage of the
general liability insurance required by this section.

Article XIX. B. The Tribe’s
insurance policy shall
include an endorsement
providing that the insurer
may not invoke tribal
sovereign immunity up
to the limits of the policy
required under subsec. A.

Lac du
Flambeau
Band of Lake
Superior
Chippewa®®

Article XVIIIL. A. This Compact
does not change the allocation of
civil jurisdiction among federal,
state, and tribal courts, unless
specifically provided otherwise in
this Compact.

Article XIX. A. During the term of this Compact,
the Tribe shall maintain public liability insurance
with limits of not less than $250,000 for any one
person and $4,000,000 for any one occurrence
for personal injury, and $2,000,000 for any one
occurrence for property damage.

Article XIX. B. The Tribe’s
insurance policy shall
include an endorsement
providing that the insurer
may not invoke tribal
sovereign immunity up
to the limits of the policy
required under subsec. A.

Menominee
Tribe of Indians
of Wisconsin®

Article XIX. A. This Compact
does not change the allocation of
civil jurisdiction among federal,

state, and tribal courts, unless

specifically provided otherwise in
this Compact.

Article XX. A. During the term of this Compact,
the Tribe shall maintain general liability
insurance with limits of not less than $250,000
for any one person and $4,000,000 for any one
occurrence for personal injury, and $2,000,000
for any one occurrence of property damage. The
requirements of this section are not intended to
permit causes of action for injuries outside the
coverage of the general liability insurance required
by this Section.

Article XX. B. The Tribe’s
insurance policy shall
include an endorsement
providing that the insurer
may not invoke tribal
sovereign immunity up
to the limits of the policy
required under subsec. A

Oneida
Nation*

Article XIX. A. This Compact
does not change the allocation of
civil jurisdiction among federal,

state, and tribal courts, unless
specifically provided otherwise in

this Compact.

Article XX. A. During the term of this Compact,
the Tribe shall maintain public liability insurance
with limits of not less than $250,000 for any one
person and $4,000,000 for any one occurrence
for personal injury, and $2,000,000 for any one
occurrence for property damage.

Article XX. B. The Tribe’s
insurance policy shall
include an endorsement
providing that the insurer
may not invoke tribal
sovereign immunity up
to the limits of the policy
required under subsec. A.

Red Cliff
Band of Lake
Superior
Chippewa*!

Article XVIIIL. A. This Compact
does not change. the allocation of
civil jurisdiction among federal,
state, and tribal courts, unless
specifically provided otherwise in
this Compact.

Article XIX. A. During the term of this Compact,
the Tribe shall maintain general liability insurance
for bodily injury and property damage with
combined limits of at least $4,000,000 per
individual or occurrence. The requirements of this
section are not intended to permit causes of action
for injuries outside the coverage of the general
liability insurance required by this section.

Article XIX. B. The Tribe’s
insurance policy shall
include an endorsement
providing that the insurer
may not invoke tribal
sovereign immunity up
to the limits of the policy
required under subsec. A.

Sokaogon
Chippewa
Community
(Mole Lake
Chippewa)*

Article XVIIIL. A. This Compact
does not change the allocation of
civil jurisdiction among federal,
state, and tribal courts, unless
specifically provided otherwise in
this Compact.

Article XIX. A. During the term of this Compact,
the Tribe shall maintain general liability insurance
for bodily injury and property damage with
combined limits of not less than $250,000 for any
one person and $4,000,000 for any one occurrence
for personal injury, and $2,000,000 for any one
occurrence for property damage. The requirements
of this section are not intended to permit causes
of action for injuries outside the coverage of the
general liability insurance required by this section.

Article XIX. B. The Tribe’s
insurance policy shall
include an endorsement
providing that the insurer
may not invoke tribal
sovereign immunity up
to the limits of the policy
required under subsec. A.
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general liability insurance required by this section.
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Article XVIIIL. A. This Compact Article XIX. A. During the term of this Compact, insurance policy shall

Stockbridge- does not change the allocation of | the Tribe shall maintain public liability insurance include an endorsement
Munsee Band civil jurisdiction among federal, with limits of not less than $250,000 for any one providing that the insurer
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Nation** specifically provided otherwise in for personal injury; and $2,000,000 for any one sovereign immunity up
this Compact. occurrence for property damage. to the limits of the policy
required under subsec. A.
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